


AGREEMENT ON COMMISSIONED RESEARCH

(commissioned research and other commissioned work)

Between

[The university

CVR no.

Address]

(Hereinafter referred to as ‘the Institution’)

and

[The Company

CVR no.

Address] 

(Hereinafter referred to as ‘the Company’)

Separately, the Institution and the Company are also referred to as ‘the Party’ and jointly ‘the Parties’.

1
Definitions

1.1
Agreement: This Agreement on commissioned research with corresponding attachments.


Foreground Knowledge: All knowledge generated by the Institution in connection with the Task.


Confidential Knowledge: The Company’s Background Knowledge and the Institution’s Foreground Knowledge [alternatively Specific Foreground Knowledge].


The Institution’s Background Knowledge: All knowledge regardless of form or content that the Institution makes available to the Company and that is not regarded as Foreground Knowledge.


Key Employee: The employee(s) at the Institution that have been designated Key Employee(s), cf. Clause 4.

Task: The work the Institution must carry out in accordance with the task description in Attachment 1.


Invention: A new product that differs from what is known at the time the product was invented and that is part of the Foreground Knowledge created by the Institution (alternatively Specific Foreground Knowledge) in connection with work on the Task. 


Specific Foreground Knowledge: The knowledge generated by the Institution in connection with work on the Task as per the task description in Attachment 1.


Participating Institute: [Name of the Institute carrying out the Task].


The Company’s Background Knowledge: The Company’s unpublished knowledge in the form of know-how, non-patented Inventions or other special knowledge, including knowledge about materials, equipment and products that the Company has made available to the Institution or has passed on to the Institution.

2
Background of Agreement

2.1
The Company is in the business of [brief description of business activities].

2.2
The Company wishes to [brief description of the topic they want studied, examined, tested or the like], as described in detail in Attachment 1. 

2.3
The Participating Institute has special competence in [insert the field of competence].

3
Scope of Task

3.1
The Institution shall provide the services described in the task description in Attachment 1, which shall constitute an integral part of this Agreement.

4
Execution of the Task
4.1
As agreed with the Company, the Institution has appointed the following individuals to carry out the Task in accordance with the task description: 


1.
xxx (hereinafter referred to as the Key Employee)


2.
…


3.
…


[Alternatively: The individuals indicated next to point 1 – … shall be considered Key Employees].

4.2
It is an essential condition for both Parties that the Key Employee[s] participates [participate] in the execution of the Task. The Institution shall be entitled to allow other employees than the Key Employee[s] to participate in the execution of the Task provided it will not hamper the execution of the Task or result in agreed deadlines being substantially exceeded. The Company shall be informed of planned replacements as early as possible.

4.3
The Company has appointed [NN] to plan the Task together with the employees mentioned in Clause 4.1.

5
Performance by the Institution

5.1
The Institution shall carry out the Task in accordance with good scientific practice, using the knowledge available at the Institution and the facilities at the Institution’s disposal.

5.2
The Institution shall comply with the time schedule for the execution and delivery of the work indicated in Attachment 1.
5.3
The Institution’s Task shall be completed when the Company has received and approved the agreed final performance. The final performance shall be considered approved if the Company has not indicated otherwise to the Institution no later than […] days from receipt of the final performance by the Company.

5.4
The Institution shall not provide any guarantee and cannot be held liable for a failure to achieve a specific result with any performance requested by the Company. 
6
Performance by the Company

6.1
The Company shall pay DKK […] excluding VAT in consideration for the Institution’s work on the Task. The fee shall be based on the budget prepared by the Institution and approved by the Company, as shown in Attachment 2. 


[Alternatively: The Company shall pay for the Institution’s work on the Task in accordance with the Institution’s hourly rates for activities covered by external funds. The Institution’s hourly rates inclusive of overheads are indicated in Attachment 2. The estimated time required for the execution of the Task calculated per employee category is indicated in Attachment 2.] 

6.2

If the approved budget cannot be complied with and this is not due to errors or omissions by the Institution, the Parties shall jointly reassess the Task and the costs required to finalise the Task. The Company shall subsequently decide whether the work shall be carried out at a higher price or be terminated as is.

6.3
The Institution shall invoice the Company for completed work at the times indicated in Attachment 2. The deadline for payment by the Company shall be current month + 30 days. 
6.4
The Company shall refund agreed costs of travelling, materials, etc. paid by the Institution in connection with the execution of the Task on the basis of invoices submitted. Travel in own car shall be paid in accordance with government rates. 
6.5
In addition to payment for the Institution’s performance, the Company shall make the agreed Background Knowledge, including material samples, equipment and products, available to the Institution for use in the execution of the Task. These contributions by the Company are described in Attachment 1 and shall only be used in connection with the execution of the Task. Materials, etc. that form part of the performance of the Company shall be forwarded to [the Key Employee].

7
Rights

7.1
Alternatives:

Option 1: The Company shall acquire all rights to the Foreground Knowledge of the Institution created in connection with the execution of the Task without payment of additional fees.

Option 2: The Company shall require all rights to Specific Foreground Knowledge without payment of additional fees. Other Foreground Knowledge than Specific Foreground Knowledge shall belong to the Institution. 
7.2
The Institution shall inform the Company as soon as possible and at the latest when the Institution has ascertained that one or more of the individuals assigned to the Task, cf. Clause 4.1, have made an Invention that can potentially be patented on the basis of the Foreground Knowledge to which the Company has acquired the rights, cf. Clause 7.1, [alternatively on the basis of the Specific Foreground Knowledge to which the Company has acquired the rights, cf. Clause 7.1]. The Company shall decide whether to file a patent application. The Institution and the person(s) responsible for the Invention shall sign the documents necessary for the patent application. The Institution is willing to assist with the preparation of the patent application against payment in accordance with the Institution’s hourly rates for academic staff.
7.3
The Institution shall not provide any guarantee that an Invention made by one of the Institution’s employees and transferred to the Company shall not violate a third party’s rights and the Institution shall not be held liable for any such violation. 
8
Assignment
8.1
The rights and obligations under this Agreement cannot be assigned to a third party except in the event of structural changes or changes regarding jurisdiction, etc. and except in the case of mergers or divisions or assignment to another company within the same group of owners or to a third party in connection with that party’s complete or partial takeover of the Company’s assets and liabilities, provided always that the contributions of the Parties under this Agreement are not affected.

9
Confidentiality 

9.1
The Institution shall not pass on Confidential Knowledge generated by the Institution during work on the Task or which the Institution has received from the Company to a third party.

9.2
The Institution shall only make Confidential Knowledge received from the Company available to the individuals/substitutes mentioned in Clauses 4.1 and 4.2 for the purpose of executing the Task. The Institution shall ensure that the mentioned employees are obliged to comply with the duty of confidentiality. 
9.3
Confidential Knowledge shall not comprise knowledge that: 


-
at the time of receipt was or later became publicly available and not as a result of a breach of the duty of confidentiality;


-
was received without any restrictions regarding confidentiality from a third party that was entitled to pass on the knowledge in question;


-
must be passed on to outside parties in accordance with an obligation stipulated by law, a legal decision or other binding public document, without an option to request confidentiality;


-
the Institution has produced independently of the Task.

9.4
Any of the Institution’s Background Knowledge that has no connection with the Task, received by the Company during the term of the Agreement, shall be kept confidential by the Company subject to the exceptions set out in Clause 9.3.

10
Publication 

10.1
The Company shall be free to publish the Institution’s final report, including a summary of the report prepared by the Institution. The Company shall not publish parts of the final report or other versions of the report than the summary prepared by the Institution without prior written approval of the Institution. 
10.2
Publication of the Institution’s final report by the Company shall make reference to the Institution, unless the Institution decides otherwise.

10.3
The Company shall not without the written permission of the Institution directly or indirectly refer to the Institution or staff at the Institution in connection with the marketing of the Company or its products or otherwise use the Institution’s name for commercial purposes. 

10.4
[If the Company only acquires a right to Specific Foreground Knowledge, cf. Clause 7.1, Option 2]. The Institution shall be entitled to publish other Foreground Knowledge than Specific Foreground Knowledge.

11
Liability 

11.1
The Institution shall be liable for defects in its execution of the Task and a delay in delivering the agreed performance provided the defect or delay is a result of a negligent or intentional act or omission on the part of the Institution. This liability shall include any risks attaching to the execution of the Task (product liability).

11.2
The Institution shall also be liable for the wrongful acts or omissions of its employees in accordance with the general rules of Danish law. 

11.3
The Institution shall not be liable for a failure to comply with its obligations under the Agreement if the failure to perform is due to force majeure as set out in Clause 12.2. 

11.4
The liability of the Institution as set out in Clauses 11.1 and 11.2 shall be subject to the limitations set out in Clauses 11.5 and 11.6 except in the case of grossly negligent or intentional acts or omissions. 

11.5
Apart from a breach of confidentiality, cf. Clause 9, the Institution’s liability towards the Company shall not include the Company’s consequential losses such as production interruptions, and other loss of turnover/profit or other indirect losses. 

11.6
The Institution’s liability shall not exceed the fee received by the Institution for its performance under the Agreement. [Alternatively: shall not exceed a fixed amount].
12
Breach 

12.1
If a Party commits a serious breach or repeatedly breaches its obligations under this Agreement and the conduct that constitutes the breach has not come to an end within [     ] days from a request by the other Party to do so, the other Party shall be entitled to rescind the Agreement. 

12.2
If the Institution is prevented from fulfilling its obligations under the Agreement as a result of extraordinary events beyond the control of the Institution and which the Institution could not have foreseen when the Agreement was entered into (force majeure), this shall not be considered a breach. In that case, the Company shall be entitled to terminate the Agreement if the Institution’s failure to fulfil its obligations results in a material delay in the Institution’s performance. A delay of more than [    ] months shall always be deemed material. 
12.3
If the Company terminates the Agreement, the Company shall be entitled to claim compensation for the loss caused by the breach in accordance with Clause 11.1, see also Clauses 11.5 and 11.6. The Company shall also own the rights to the Institution’s Foreground Knowledge [alternatively: Specific Foreground Knowledge] created in connection with the execution of the Task. If the Institution terminates the agreement, the Institution’s claim for compensation shall be assessed at the amount to which the Institution would be entitled in case of termination of the agreement by the Company, cf. Clause 13.1. 
13
Termination 

13.1
The Company shall be entitled to terminate the Agreement at any time with one month’s written notice against payment of the full fee indicated in Attachment 2 less any savings made by the Institution as a result of the termination. 

13.2
In the event that the Key Employee [Key Employees or perhaps a majority of the Key Employees] resigns from his position at the Institution, dies or becomes unfit for work for an extended period of time, this shall not be regarded as a breach, but both Parties shall in that case be entitled to terminate the Agreement with the notice set out in Clause 13.1. In connection with such resignation, the Institution shall prepare a report detailing the results of the work carried out up to the date of the resignation. A dismissal of the Key Employee [Key Employees or perhaps a majority of the Key Employees] by the Institution not covered by the Danish Act on Notices, etc. in Connection with Multiple Dismissals (‘Lov om varsling m.v. i forbindelse med afskedigelser af større omfang’) (Act no. 415 of 1 June 1994) or transfer of the Key Employee to other work at the Institution shall be regarded as a breach.
13.3
Upon termination of the Agreement, the Institution shall be entitled to all fees earned until the expiry of the notice period whether or not payment has been received at that time. The Company shall own the right to the results of the Institution’s Foreground Knowledge (alternatively Specific Foreground Knowledge) until the same time.

14
Obligations after expiry of the Agreement
14.1
The obligations of the Institution pursuant to Clause 9 about confidentiality shall also apply after expiry of the Agreement unless the Company has exempted otherwise Confidential Knowledge from the duty of confidentiality.

14.2
Upon expiry of the Agreement, the Institution shall return any equipment, material samples, etc. made available by the Company to the Institution, cf. Clause 6.5.

15
Notices 
15.1
Notices regarding this Agreement shall be forwarded to: 


-
The Company: [name, address, fax no, e-mail address]


-
The Institution: [name, address, fax no, e-mail address]

16
Disputes 

16.1
Either Party shall be entitled to request that a dispute about the interpretation and implementation of this Agreement be finally and conclusively settled by the ordinary courts, except for disputes relating to Confidential Knowledge or intellectual property rights. Either Party shall be entitled to request that such cases be finally and conclusively settled by arbitration in accordance with the procedural rules of the Danish Institute of Arbitration, in which case each Party shall appoint an arbitrator and the Institute of Arbitration shall appoint the presiding judge. 
16.2
The arbitration provision in Clause 16.1 shall not prevent a Party from making use of the provisions of the Danish Administration of Justice Act on injunction and/or other interlocutory remedies.

[Place], (Date)
[Place], (Date)

_______________________
_________________________

Attachment 1 – the Task

Body text in normal types. Guiding text marked in italic
1. Task description

This section includes a description of the Task the Company request to be carried out. The Task must always be a logical extension of the Institution’s normal activities in order to qualify as an activity covered by external funds. The exact wording of the task description depends on the rights model chosen by the Parties in the Agreement. If the Parties choose Option 1 (the Company acquires all rights to any of the Institution’s Foreground Knowledge created in connection with the execution of the Task), the task description can be relatively broad. If, on the other hand, the Parties choose Option 2 (the Company acquires all rights to Specific Foreground Knowledge), the task description should be narrow and very specific. 
2. Execution of the Task

In addition to the academic component, the execution of the Task will comprise one or more activities such as:

– Financial control and time management

– Delegation of work

– Status meetings and preparation of one or more reports

The Institution has appointed the following individuals to carry out the Task: (indicate name of individual and the institute at the Institution at which the person is employed).

3. Time schedule

The Task will commence on (insert start date) and is expected to be completed on (insert date).

Depending on the scope and duration of the Task, it may be practical to divide the execution of the Task into a number of milestones or stages, e.g. as shown in the example below:

Stage 1: Initial studies and preparation of a prototype model.
Stage 2: Execution of various tests and validation of data sets.
Stage 3: Construction of a prototype.
Stage 4: Preparation of a final report to the Company.
4. Equipment

It will often be necessary to use different Equipment or materials to carry out the Task. The Equipment or the material should be indicated in this section, including whether the Equipment in question was made available to the Institution by the Company or to the Company by the Institution. Examples of Equipment are: appliances, material samples, test animals, reagents, etc.
Attachment 2 – Budget

The budget shall be prepared in accordance with the guidelines for activities covered by external funds issued by the Danish Ministry of Finance, see http://www.fm.dk/Publikationer/2006/Budgetvejledning%202006.aspx. In connection with the preparation of the budget, the Parties should always be aware of the following:
– The Institution must be able to distinguish between the production of goods and services that the Institution intends to cover by external funds and the Institution’s other tasks.

– The activities covered by external funds must be a logical extension of the Institute’s normal activities.

– Staff should only be employed to the extent the expenses relating to such employment can be covered by the revenue generated by the activities and, if necessary, the employments should be limited in time or be on a project-by-project basis.

– In the case of activities covered by external funds, the price of the individual product or service should be established in such a manner as to avoid distorting the competition with private or public competitors while covering the costs of the activity in question. The overhead percentage of the Institution varies from institution to institution. 
The following is an example of a budget:
	Type of costs
	Payment by the Company 
to the Institution

	Salaries

(e.g. research assistant, 0.7 man years. The calculation of the salary costs will typically be based on the Institution’s rates for the employees involved in the execution of the Task. There may also be cases in which a specific Task cannot be solved by academic staff but only by technical or administrative staff. The hourly rates of the Institutions can vary from institution to institution.
	(The costs can e.g. relate to an associate professor at the Institution or a laboratory assistant/technician, etc.

	Materials

(can be of a technical or non-technical nature, including test animals, appliances, reagents, etc.)
	

	Overheads

(vary from institution to institution)
	


Terms of payment: (variable, but different institutions can have different terms of payment and it is therefore recommended to insert the Institution’s terms of payment here).
It is possible, for example, to arrange that payment be made according to the individual stages/milestones in the Project (see also Attachment 1. 






